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I LLI NOI S COMMERCE COMM SSI ON

| LLI NO S COMVERCE COWMM SSI ON ) DOCKET NO.
On Its Own Motion ) 05-0016
)
| mpl ementati on of Section 7-210(i) )
of the Public Utilities Act. )
g
| LLI NO S COMVERCE COWMM SSI ON ) DOCKET NO.
On Its Own Motion ) 05-0017
-VS- )
M DAMERI CAN ENERGY COMPANY )
)
Adoption of provisions requiring )
functional separation between the )
gas utility's unregul ated retail )
sal es of natural gas in the State )
of Illinois and its regulated retail)
gas services in the State of )
[111inois. )
Springfield, Illinois

January 25, 2005

Met, pursuant to notice, at 11:00 A.M
BEFORE:

MR. JOHN ALBERS, Adm nistrative Law Judge
APPEARANCES:

MS. LINDA M BUELL

527 East Capitol Avenue

Springfield, Illinois 62794

(Appearing on behalf of the Staff of the

I[I'linois Commerce Comm ssion)
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APPEARANCES: (Cont ' d)

MR. JOHN FEELEY
160 North LaSalle Street, Suite C-800
Chicago, Illinois 60601

(Appearing on behalf of Staff of the
[11inois Comrerce Comm ssion via
tel econference)

MR. ROBERT P. JARED

106 East Second Street

P. O. Box 4350

Davenport, lowa 52808

Ph. # (319) 333-8005

E-mail: rpjared@n dameri can.com

(Appearing on behalf of M dAmerican
Ener gy Conmpany)

MR. STEPHEN WU
208 South LaSalle Street, Suite 1760
Chicago, Illinois 60604

(Appearing on behalf of the Citizens
Utility Board via tel econference)
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PROCEEDI NGS

JUDGE ALBERS: By the authority vested in nme by
the Illinois Commerce Comm ssion, | now call Docket
Number 05-0016 and 05-0017. The forward docket was
initiated by the Comm ssion on its own notion for
t he purpose of inmplenmenting Section 7-210(i) of the
Public Utilities Act, and the | atter docket was
initiated by the Conm ssion on its own nmotion versus
M dAmeri can Energy Company and concerns the adoption
of provisions regarding the functional separation
bet ween MEC' s regul ated and unregul ated retail gas
sales in Illinois.

If I could have the appearances for the
record, please?
MR. JARED: Your Honor, on behal f of
M dAmeri can Energy Conmpany, Robert P. Jared, 106
East Second Street, Post Office Box 4350, Davenport,
l owa 52808.

MS. BUELL: Appearing on behalf of Staff
wi t nesses of the Illinois Conmerce Comm ssion, Linda
M Buell and John C. Feel ey.

MR. WU: Appearing on behalf of the Citizens
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Utility Board, Stephen Wi, 208 South LaSalle Street,
Suite 1760, Chicago, Illinois 60604.

MR. LASICH: Appearing on behalf of M dAmerican
Energy Conpany, Robert Lasich, L-A-S-1-C-H, address
I's 4299 Northwest Urbandale Drive, Urbandale, |owa
50323.

MR. JARED: And, Your Honor, | would note that
M. Lasich is M dAmerican's vice president of gas
supply and trading.

JUDGE ALBERS: Oh, he is not an attorney?

MR. JARED: Yes, sir, he is an attorney. He is
also a vice president.

JUDGE ALBERS: |s he representing M dAmeri can
In an attorney capacity?

MR. JARED: He is in an officer capacity in
this case, Your Honor.

JUDGE ALBERS: My question was going to be if
he licensed in Illinois. So if he is not
representing them as counsel --

MR. JARED: He will not be representing
M dAmerican as counsel. | will be and | amlicensed

in Illinois.
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JUDGE ALBERS: Thank you. Are there any others
wi shing to enter an appearance?

Heari ng none, moving on then as far as
prelimnary matters, | have the petitions to
intervene fromthe Citizens Utility Board in both
dockets and actually et me ask this just for
clarity, everyone has entered an appearance in both
dockets, is that true?

MR. JARED: Yes.

MS. BUELL: Correct, Staff is in both
proceedi ngs, Your Honor .

JUDGE ALBERS: And as far as CUB s petition to
intervene in both dockets and then | have
M dAmerican's petition to intervene in Docket
05- 0016, is there any objection from anyone?

MS. BUELL: No objection from Staff, Your
Honor .

MR. JARED: No objection from M dAmerican, Your
Honor .

JUDGE ALBERS: Hearing no objection, those
petitions are granted.

Certain of these two dockets are
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intertw ned. | think I will just address the one
t hat has the quicker deadline first, just for
starting things off here.

The Comm ssion, as | read the new statute,
the I CC needs to adopt provisions requiring
functional separation of MEC s regul ated and
unr egul at ed gas sales by April 30. I's there any
di sagreenment about that? | am not hearing any so
'l go on with my next thought then.

The | ast Comm ssion neeting before April 30
is April 26 and, just as a practical matter, itens
for the April 26 agenda need to be submtted by
April 20. So that's the time frame that | am
| ooki ng at here for purposes of our discussion.

Il will also note that the emergency rules
put in place in the -0016 docket calls for the
i mpl ement ation plan to be submtted by MEC by
February 14. Now, with that in mnd at this point |
woul d ask the parties what their thoughts were as
far as how to proceed in this matter.

MS. BUELL: Your Honor, just to make absolutely

clear, you said you want to tal k about the docket
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with the earlier deadline. You are talking about
05-00177

JUDGE ALBERS: Ri ght

MS. BUELL: The functional separation
provi sions for MEC?

JUDGE ALBERS: Ri ght

MS. BUELL: And that has a deadline of April 30
and you said the Comm ssion needs to act by the
26t h?

JUDGE ALBERS: Just because that's the | ast
schedul ed meeting before the 30th.

MS. BUELL: And anything that needed to be
turned into the Comm ssion has to be turned in by
when?

JUDGE ALBERS: April 20.

MS. BUELL: April 20, okay. Your Honor, since
the emergency rules require the Company to submt an
I mpl ementation plan to the Comm ssion by February
14, now, Staff doesn't necessarily believe that this
needs to be done within the Docket 05-0016 because
that's just the rulemaking. But Staff's thinking

was that since the Company will be submtting an
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I mpl ement ati on plan on February 14, that it would be
appropriate for the Company to |lead off in the other
Docket 05-0017, not necessarily that same day if
that's asking the Conpany to do too nuch on the sane
day, but perhaps the Conmpany could file testimony in
05-0017 on February 15 since Staff's presunmption is
that the inplementation plan and any filing by the

Conpany woul d be very simlar.

MR. JARED: Your Honor, | think that's very
close to what we were going to suggest. | think
that's a good idea in general. The February 14 plan

I's going to require an analysis of the proposed
rules and the filing obviously of the inmplementation
of the plan and at the same time | think it is going
to be necessary to review the enmergency rules to see
how t hey could be modified, if necessary, to form
t he permanent rules which will be submtted in
-0017. So the timng is very close. | woul d agree
with counsel on that.

I think we would Iike to submt proposed
permanent rules with testinmony, if that's necessary,

very close to the February 14 date. That's a
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Monday. Perhaps later in that week would be, |
t hink, a perfectly appropriate date.

MS. BUELL: Before we go any further, | think
we have a maj or understanding -- m sunderstanding,
rather, as to what Docket 05-0017 does. That is not
a rul emaki ng. Both the emergency rules and the
first notice rules are part of Docket 05-0016. The
ot her docket, -0017, requires the Comm ssion to put

in place provisions for MEC regarding functional

separati on. It is not a rulemaking at all.
JUDGE ALBERS: | should step in here at this
point. As | -- the reason | nmentioned the February

14 date established in the emergency rules is that

| ooki ng at Docket -0017, clearly the Conm ssion is
required to -- | will quote fromthis recent statute
here -- "shall adopt provisions requiring functional
separation.”™ | don't |ook at that and see that as
necessarily requiring rules regarding that. That
could conceivably -- | amwilling to entertain
argunments ot herwi se but, you know, just my initial
readi ng here is that the Conm ssion could acconplish

t hat goal by adopting provisions in Docket -0017
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that are not part of a rule.

And, | don't know, | mean, the enmergency
rul es exist because the statute required themto
exist. The thought that crosses nmy mnd then and,
pl ease, you know, share your thoughts about this
with me, if the statute applies only to M dAmeri can,
and generally speaking the Comm ssion's rules are to
be generally applicable to all utilities across the
board, do any of you believe that you are
necessarily required to adopt permanent rul es as
well. And | would -- maybe from your other conments
Il would maybe think that you do, M. Jared. But if
we adopt the emergency rules as required to govern
the sale of the gas for now, then adopt provisions

as the statute calls for through Docket -0017, does

anyone still believe we need to adopt permanent
rul es?
MS. BUELL: Staff does not, Your Honor. I'n

fact, Staff's intention here, if things go according
to schedule, is to let the emergency rules run out
in the 150 days and then, if appropriate, nmove to

wi t hdraw the first notice rul emaking.
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JUDGE ALBERS: Okay.

MS. BUELL: Because Staff's presunption here is
that the provisions for functional separation
regarding MEC will be covered in Docket 05-0017,

t hus no | onger necessitating a rul emaking.

JUDGE ALBERS: Looks li ke you are thinking

about it, M. Jared.

MR. JARED: Well, | guess | ama little
confused. It seemed |ike the rules would provide
the framework for the provisions. If there are no

rules after the 120-day period --

MS. BUELL: It is 150 days.

MR. JARED: 150-day period, then | am not sure
what the, quote, provisions, unquote, would show or
what the testimony that we would file in
m d- February woul d show. If it is going to be
sinply a description of M dAmerican's gas sal es
operations, how it is organized, how it operates,
this type of thing, then that's fine. W can
certainly do that and we woul d be happy to nmeet with
Staff and parties to the case, before, after,

during, at any time to discuss that with them  But
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absent rules, I amnot sure what the, quote,
provi si ons would show or what they would be.

JUDGE ALBERS: | amjust trying to figure out
for myself how the statute would function. And,

M. Wi, do you have any thoughts at this point?

MR. WU No, | have to admt sharing a little
bit of the same confusion that M. Jared does. CUB
does not have a view either way right now as to
whet her the new Section 7-210(i) requires provisions
or something more along the lines of traditional
rul emaki ng. It is just not an issue that | have had
a chance to grapple with yet.

JUDGE ALBERS: You know, | was trying to
prepare nyself for the hearing today and in | ooking
at the new statute, in recognition that generally
rul es apply across the board, but at the sanme tinme
by its own ternms the statute, you know, only applies
to one conmpany, and there being no express
requi rements for permanent rules to have been
adopted, | wasn't sure if that was suggesting -- if
the | egislature was suggesting to the Comm ssion

that emergency rules are sinmply needed in the
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sinply adopt provisions through a Comm ssion order,
you know, for the permanent solution, so to speak.
MS. BUELL: Your Honor, Staff's position is
that since the |legislature made the distinction
bet ween provisions and rules, that such a
di stinction exists and that the emergency rules are
temporary measures until the Conmm ssion adopts
provisions for functional separation.
JUDGE ALBERS: | too struggled with this when I

tried to prepare for this so | was just trying to

15

put together what | do knowto try to make these two

dockets reconcil able. You know, part of the reason

| am al so confused is that the emergency rul emaking

MR. FEELEY: Your Honor, this is John Feel ey.
The emergency rules aren't in effect so it is not
really a rulemaking for emergency rules.

JUDGE ALBERS: Well, now, but as far as the
exi stence of the emergency rules, the emergency
rules themsel ves, they do not expire until June 13,

but we need to have sonme type of provisions adopted
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by April 30. And so with that in mnd, | was --
t hat suggested to me as well the |egislature perhaps
did not necessarily intend that there be permanent
rules since the emergency rules -- since permnent
rules could not, | don't believe, actually be in
pl ace by April 30, just as a matter of abiding by
the 45 days for first notice and the 45 days for
JCAR to consider rules and the second notice. Just
as a practical matter, it didn't seemis to me that
the timng would work such that we would have
permanent rules in place by April 30. So that
suggested to me the |legislature intended for us to
have separate provisions, provisions outside of a
rul emaki ng that would accomplish the directive that
t he Conm ssion have some type of provisions
requiring the functional separation.

And, again, | amwilling to entertain any
other interpretations just to help us figure out how
to proceed here.

MR. FEELEY: John Feeley again, and | think as
Ms. Buell has indicated, Staff's understanding, |

believe, is the same as yours that you just
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JUDGE ALBERS: Okay. Did you have any ot her
t hought s?

MR. JARED: | was just seeing the possibility
of a permanent rule as being the framework for the
establ i shnment of the provisions. Absent that, | am
not quite sure what the provisions would be. I
agree with you that as a matter of practicality that
t he cal endar wouldn't permt the adoption of a
per manent rule by April 30.

JUDGE ALBERS: That is probably the main
concern | have, is just, you know, complying wth
the law in some fashion, and | just don't know how
we woul d get a permanent rule in place by April 30
since really we only have roughly -- roughly about
90 days as it is to do that and 90 days is a m ni mum
notice requirement for first notice. The 45 days
for first notice and the 45 days for JCAR to
consider, you have 90 days right there.

MS. BUELL: As | indicated, Your Honor, Staff
t hought that the solution to this would be to put

testimony into the record in 05-0017 maki ng
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recommendations to the Comm ssion with respect to
the type of provisions that should be inposed on
M dAmerican to require functional separation, and
then letting the emergency rules expire and if
appropriate withdraw the first notice rul emaking.
And previously | was merely suggesting that since
t he Conpany was going to be submtting an
I mpl ementation plan to the Comm ssion on February
14, that it seemed the nost practical thing to do
that the Company would go first in 05-0017 with sone
recommendati ons for the provisions that woul d be
I mposed.

JUDGE ALBERS: Well, let me ask this. Has the
Company started with an inplenmentation plan? Do you
have somet hing you are working on now?

MR. JARED: We are working on it, yes, Your
Honor .

JUDGE ALBERS: | s that somet hing that just
hypot hetically at this point could be filed prior to
February 14, just to help us keep the ball rolling
so we can have sonething in place by April 307

MR. JARED: Probably by a few days, yes.
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JUDGE ALBERS: Every day hel ps. | s that
somet hing the Company could file with supporting
testimony on that same tinme? When | say file, file
in -0017.

MR. JARED: So | amclear, we would file -- the
I mpl ement ati on plan would get filed on or slightly
before the 14th in -0016.

MR. FEELEY: No, no, that's separate from
-0016.

JUDGE ALBERS: Maybe calling them together has
created some confusion as far as which one we are
tal ki ng about. Let me put it this way. Pursuant to
the emergency rule currently in place, the Conmpany
Is still to file an inmplementation plan by February
14. But as far as the -0017 docket, just so we can,
you know, get the ball rolling, so to speak, could
we have -- is it possible to have the inplenmentation
plan filed earlier in -0017 with supporting
testinony at the same time so we can, you know, get
a schedule put in place and allow Staff and CUB to
respond to that and we can kind of go fromthere?

MR. JARED: | apol ogize for ny denseness. The
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i mpl ement ati on plan, you want that filed in -0017?

JUDGE ALBERS: Well, just so we have somet hing
in the record in -0017 to work from.

MS. BUELL: Your Honor, | think there is a
guestion as to whether the inplenmentation plan needs
to be filed in either docket. Staff's readi ng of
the emergency rules, it says that a plan has to be
submtted to the Comm ssion and that the Comm ssion
has 45 days to review it at which time the
Comm ssion shall approve, reject or initiate a
hearing to investigates the i nmplenmentation plan.

Now, that to me suggests that there could even be a
third docket opened with respect to this issue, so.

JUDGE ALBERS: | think you are right,

Ms. Buel . | see where you are going with that.
MS. BUELL: So | am not sure the inmplementation

pl an needs to be filed in either of the existing

dockets.
JUDGE ALBERS: | see your point with -0016.
MS. BUELL: -0016 is a rul emaking.
JUDGE ALBERS: | guess that's a correct

di stinction. But as far as how to proceed in -0017,
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unl ess someone has a different idea, maybe that's
what you were tal king about testimny filing, just

so we know where to start with, because if the

Comm ssion -- if the Comm ssion adopts the
provi sions that are called for in the act, in -0017,
you know, | envision that as being a traditional

type of docket, testimony, both testimony hearing,

what ever needs to be done in a traditional type of

docket. But just as far as a starting point, that's
what | am contenpl ating. \Where do we start?
Certainly if the Company wants to just -- and Staff

Is comfortable with it and CUB is confortable with
it -- just starting with testimny filing in -0017,
descri bing what it believes to be an appropriate way

to functionally separate its regul ated and

unregul ated gas sales in Illinois, you know, that's
fine with me. | did not know if an inmplementation
pl an would help spell it out further in -0017. But

if the parties are confortable with simply testimony
being filed in -0017 that would frame the issues,
you know, | am not necessarily going to require an

I mpl ementation plan be filed in -0017. | just
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didn't know if that would be a useful way to start
things off. So any opinions on that?

MS. BUELL: That was Staff's thinking too, Your
Honor, because any testimony that m ght be filed
woul d be very sinple to the inplementation plan.

MR. WU CUB has no objection to that approach.

JUDGE ALBERS: Testimony only, M. W?

MR. WU: | am sorry?

JUDGE ALBERS: Wbuld you have no objection to
the filing of testimony only in -0017?

MR. WU: | am basically agreeing where Staff

JUDGE ALBERS: | just wanted to make sure |
under st ood where you both were.

MR. FEELEY: But that testinony needs to set
forth what the provisions are.

JUDGE ALBERS: Ri ght

MR. JARED: Yeah, this is Bob Jared. Yeah, |
think the filing of testimny on February 10 or
t her eabouts, for exanple, m ght be an appropriate
way to start. An inplementation plan may or may not

be a way of assisting the testimony. | guess |
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don't frankly know at this point. | think we would
probably plan on filing some exhibits that would
explain the organi zational structure and operations
and that may take to some extent the part of the
i mpl ementation plan's role. | don't know at this
poi nt, but that just comes off the top of ny head.
But that seenms |ike an appropriate way to start. We
have no objection to that.

JUDGE ALBERS: Okay. | would suggest then if
we are going to start it off that way, if that
testinony is -- you say that would probably be
avail abl e by February 10 at the | atest?

MR. JARED: | think we could make that date,
Your Honor.

JUDGE ALBERS: Okay. If we start it off that
way, then | would suggest that we have a status
hearing a few days after that, you know, give Staff
and CUB some time to look at it and digest it, and
then we will meet again and see where to go, how
much of a schedule we woul d need, so to speak. So

is there any particular -- let's see, Friday is a

hol i day for us anyway here at the State, the 11th,
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that is. How much -- 15th or 16th, as far as
people's availability?

MR. WU: The 15th would be preferable. | have
a deadline for testimony at the end of the week in
anot her matter.

MS. BUELL: | ama little bit concerned about
the 15th because if we don't get the testinmony until
the end of the day on the 10th, Staff is not in the
office on the 11th, we would only have one day to
review it.

MR. WUJ: We could make it the afternoon of the
15t h.

MS. BUELL: Let me just consult with nmy witness
for one moment.

(Pause.)

MS. BUELL: Staff can live with the afternoon
of the 15th.

JUDGE ALBERS: | have another hearing at 1:30.
Say 3 o'clock?

MS. BUELL: Thank you, Your Honor.

MR. WJ: That is fine.

VMR. JARED: That is fine, Your Honor.
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JUDGE ALBERS: Okay.

MR. FEELEY: Judge Albers, this is John Feel ey.
Then in Docket 05-0016 would we just generally
continue that to the same date?

JUDGE ALBERS: Well, that was my next question,
actually. You give ny a good |lead-in here. Does
anyone, in |light of part of the discussions, does
anyone believe we need to definitely have per manent
rul es?

MR. FEELEY: | would think Staff's motion is it
is all dependent on 05-0017. If things go as
pl anned, then no. But we don't want to, you know
get rid of that case yet. W want to keep it open.

JUDGE ALBERS: No, and | wasn't suggesting that
we di spose of it any time soon. But | guess
primarily that question was instructed for
M. Jared. Wuld you like to think about that some?

MR. JARED: Yeah, | think I would. | guess
am | eaning towards joining Staff in their position
concerning permanent rules. Again, we saw that as
an appropriate way to establish a framework, but

maybe we will know nmore after we get farther into



10

11

12

13

14

15

16

17

18

19

20

21

22

26

-0017.

JUDGE ALBERS: Why don't we just do that then
as you suggested M. Feeley, just continue the -0016
docket to the same time again and see whatever
t hought s anyone has on that. So as | see things
now, we are going to be receiving direct testinmny
from M dAmerican in Docket 05-0017 by February 10,
setting forth what it believes to be an appropriate
and reasonable way to functionally separate its
regul ated and unregul ated gas sales. We will meet
again on February 15 at 3 o'clock to essentially
determ ne where we are going to go fromthere as far
as the schedule. And we will also meet again in
Docket -0016 that same date and time and if we are
willing to continue it further, that depends on
people's thoughts on the need for permanent rules.

Does anyone have anything else they would

| i ke to add or other thoughts?

MS. BUELL: One other thing, Your Honor.
Before we neet again on February 15, M dAmeri can
will be submtting its inplenentation plan to the

Comm ssi on. I just wanted to nake certain that
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M dAmeri can would be submtting that plan to the
Energy Di vision and the director of accounting.

MR. JARED: We would be happy to submt that to
Staff, whoever would like to receive it.

MR. WU | have one request to the Conmpany on
behal f of CUB, if we could receive a courtesy copy
of that filing, that would be much appreciated

MR. JARED: Oh, absol utely. I was planning on
initially before this meeting filing it in -0016 and
you woul d have automatically received it. I wil
probably submt it pursuant to code section now, but
Il will make sure CUB receives it as well at the same
time.

MR, WU: Thank you.

JUDGE ALBERS: And | will just note for the
record we may find ourselves with a third docket, as
Ms. Buel |l brought up, once that inmplementation
docket is filed. So we will deal with that when it
happens.

Al'l right. Any other concerns or thoughts?

MS. BUELL: Not hi ng further from Staff, Your

Honor .
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JUDGE ALBERS: Not hi ng at this point?

MR. JARED: No, Your Honor.

JUDGE ALBERS: Anything fromyou, M. W?
MR. WU No.

JUDGE ALBERS: Okay. Wel |, thank you,

everyone. Wth that |I will continue both of these

matters to February 15 at 3 o' cl ock.

(Wher eupon the hearing
in this matter was
continued until
February 15, 2005, at
3:00 ppm in

Springfield, Illinois.)
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